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58) ol= S3s{® HM283=.

Q) MBI ER TR, HIFEONIOANRUFHIRICET 2 BAEHRKESE (20054) 104-105H.

0) Andrew Beckerman—Rodau, The Supreme Court Engages in Judicial Activism in Interpreting the Patent
Law in eBay, Inc. v. MercExchange, L.L.C., 10 Tul. J. Tech & Intell. Prop. 165, 204 (2007); HOLLIS
2008 el =&, thzt 6,

61) City of Milwaukee v. Activated Sludge 69 F.2d 577 (7th Cir. 1934).

62) Schneider AG v. SciMed Life Systems, Inc. 852 F.Supp. 813 (D. Minn. 1994).
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63) eBay, Inc. v. MercExchange, LLC 126 S.Ct. 1837 (S. Ct. 2006).
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"The impact of public health issues on exclusive patent rights” (2008) https://www.aippi.org/download/
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66) Danielle M. Conway, Government Contractor and Grant Researcher Affirmative Defenses Against Patent
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68) Zoltek Corp. v. U.S. 442 F.3d 1345 (C.A. Fed., 2006).
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Schwartz, Patent Law Handbook, §12:2 (2009).
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70) Zoltek Corp. v. U.S. 58 Fed.Cl. 688 (Fed. Cl., 2003). Lawrence M. Sung & Jeff E. Schwartz, Patent Law
Handbook (October 2009) § 12:2 4™ ZFb=.

71) Crozier v. Fried. Krupp Aktiengesellschaft, 224 U.S. 290 (191
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73) Windsurfing Intern., Inc. v. Ostermann 534 F. Supp. 581, 587, 216 U.S.P.Q. (BNA) 785, 789 (S.D.N.Y.
1982).
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76) Zoltek Corp. v. U.S. 58 Fed.Cl. 688, 692 (Fed. Cl., 2003).

77) De Graffenried v. United States, 29 Fed. Cl. 384, 386-89 (1993); Brunswick Corp. v. United States, 36
Fed. Cl. 204, 207 (1996).

78) Evans v. McDonnell Aircraft Corp., 270 F. Supp. 778, 780, 154 U.S.P.Q. (BNA) 338 (E.D. Mo. 1967);
American Law Report, 26 A.L.R. Fed. 919.

9) M 1498= (a)& H4Z.

0) TVI Energy Corp. v. Blane, 806 F.2d 1057 (Fed. Cir. 1986).

81) M 1498= (a)& H4=

2) Sevenson Environmental Services, Inc. v. Shaw Environmental, Inc., 477 F.3d 1361, 81 U.S.P.Q.2d 1906
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(Fed. Cir. 2007).

83) Carrier Corp. v. United States, 208 Ct. Cl. 678, 534 F.2d 244, 247, 190 U.S.P.Q. 55 (1976)

84) TDM America, LLC v. U.S. 83 Fed. Cl. 780 (Fed. Cl. 2008); Carrier Corp. v. United States 208 Ct.Cl.
678, 534 F.2d 244, 248 (1976).

85) Bereslavsky v. Esso Standard Oil Co., 175 F.2d 148 (4th Cir. 1949); John J. McMullen Associates, Inc.
v. State Board of Higher Education, 268 F. Supp. 735 (1967), 89 S. Ct. 2016.

86) Roberts v. Herbert Cooper Co., 236 F. Supp. 428 (1959). €& 2 o|= ZEHNME EZ:H UM A
35-1Z8& & T UCHO| EFEAHY = O 5 Aol e WL E ste DA, IJIEOI s 5&
o™ Esjofl ZIMEN Ues wWHS AEBstHL H=st= ZHol Cistol S2lstnd s 2HEtot(’the
Government authorizes and consents to all use and manufacture, in performing this contract or any
subcontract at any tier, of any invention described in and covered by a United States patent.”)).

87) Madey, 413 F. Supp. 2d at 609

88) W.L. Gore & Associates Inc. v. Garlock Inc., 842 F.2d 1275 (Fed. Cir. 1988)

89) Hughes Aircraft Co. v. United States, 534 F.2d 889 (Ct. Cl. 1976).
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93) Zoltek Corp. v. United States, 442 F.3d 1345, 1350 (Fed. Cir. 2006), 464 F.3d 1335 (Fed. Cir. 2006), &t
1712zt 127 S. Ct. 2936 (2007).

94) 442 F.3d 1345, 1347 (Fed. Cir. 2006), 85 Fed. Cl. 409 (2009). Bradley M. Taub, Why Bother Calling
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Rev. Intell. Prop. L. 151 (2006).
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2ot
« ZAYE TH 7EFHZ2Y &% AbE): 1870d 7€ FIYE XA )& gig A
=573 ARed364311DE H53 &= 48 A(John Schillinger)= ZHH|o} 5 F A
FE5 AR A7 53 JfLades A7) o] ARdoA AHALS F
A AL &3 FAANNAL] FE& HFo] & ZoE By 55 YHS
AEI ARt 9 O AARE S AR ANA oudE o] 2 HA ek
I AAGYTHI) A FHAHA Y Y (sovereign immunity)= -85t AR
= R 3 53H s &a5S dAHSA Fodoh

106) Reichman 2006 2fe| =2&.

107) Reichman 2006 2ol =2.

108) Lavenue 1994-5 2Fe| =& 4947, 496™ Zt=

109) Congressional Research Service, Report for Congress RL 32051, Innovation and Intellectual Property

Issues in Homeland Security (2008) 9.

110) Sean O'Conor, Enabling Research or Unfair Competition? De Jure and De Facto Research Use
Exceptions in Major Technology Countries, in Patent Law and Theory: A Handbook of Contemporary
Research (Toshiko Takenaka edn., 2008) 544

111) #&He E5{olA “Re’= 7‘Ht”oH £ 35{(reissue patent)S st

112) Schillinger v. United States, 155 U.S. 163 (1894).

113) Blake Evan Reese, Do AS | SAY, NOT AS | DO: AN INTERNATIONAL AND COMPARATIVE STUDY
OF GOVERNMENTS' RIGHTS TO "INFRINGE” PATENTS IN LIGHT OF THE FEDERAL CIRCUIT'S
RECENT INTERPRETATION OF 28 U.S.C. § 1498 AND A CALL FOR CONGRESS TO MODERNIZE
THE STATUTE, 4 Buff. Intell. Prop. L.J. 84, 88 (2006).
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F-22 AE7]9 AMg= = Al A AlF: Zoltek v. United States, 58 Fed. Cl. 688
(2003), 442 F.3d 1345 (2006).

T8 2% FHd: Connell v. KLN Steel Products Co., Ltd., 255 Fed. Appx. 519 (Fed.
Cir. 2007). "= 53| #6,611,973%.

g A H #AHE 59 vmAW9A =3 AHU.S. Postal Service)oll A AR
St F2l(money order form)oll #3+ AW = 535 #5292,283%). Paymaster
Technologies, Inc. v. U.S., 180 Fed. Appx. 942 (Fed. Cir. 2006).

AyEvlegol AFF FE 48 dolE FEs Wl BF 55 Advanced

el

[e)
-4

[‘

Software Design Corp. v. Federal Reserve Bank of St. Louis, 2009 WL 3110804 (Fed.
Cir. 2009).
wekge] 4% A A

=

il

PA D FH o2 AeFe FA(filling)dt= Rl &
3+ £3]: Dow Chemical Co. v. United States, 226 F.3d 1334 (Fed. Cir. 2000).
2 A4 fAdd S(ZAYE AsE A% 53 WES A% )0 &I
3]: Levine v. United States, 76 F. Supp. 716 (Ct. Cl. 1948).

FAZolg dHH, FEQEe] §50] A= W EZZ 8l o] E(meprobamte)©l] g
£33 (V] 53] #|2,724,720%): Carter-Wallace, Inc. v. United States, 496 F.2d 535
(Ct. CL. 1974). o] AtdoA E&d A= -5, A3 A ZHAF (General Accounting
Office), A& 2] = (Veterans Administration)2] 53] AFE-S FA| 4k}
FAA o] st H EgbAbo] E " (tetracycline) 535.114)

T% A7l 53] Crater Corp. v. Lucent Tech., Inc.,, 255 F.3d 1361 (Fed. Cir.
2001).

|

lm ofN

T 358 FF 53] Gargoyles, Inc. v. United States, 113 F.3d 1572 (Fed. Cir.
1997).

mpo] A2 vt AAZE, AHFAAL go] A edd oy E5|(W =53] A4,641,103%, A
5,130,994%): Madey v. Duke University (413 F. Supp. 2d 601 (M.D.N.C. 2006)
ZAM Y Z 3} &2 Al 2~H: L-3 Communications Security and Detection Systems Inc.
v. Reveal Imaging Technologies Inc., No. 04-CV-11884.

TFREE AL E = Adbe] HEE E3]: John J. McMullen Associates Inc. v. State
Board of Higher Education, 265 F. Supp. 735 (D. Or. 1967).

thst AF49] E3] AFE: Madey v. Duke, 307 F.3d 1351 (Fed. Cir. 2002)

114)

F.M. Scherer & Jayashree Watal, Post-TRIPS Options for Access to Patented Medicines in
Developing Countries 26 (Comm’n on Macroeconomics & Health, Working Paper No. WG4:1, 2001)
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5l 2Eo YE AME M= Jideer

3) 9=

7t 24 7

Fo B FAFgHe AA 23 AL A=tE BERE 7} AR-(services
of the Crown)!19E 9|3+ L& 2 &35 HAAE &3l Aot = 53| A55% Y
A A9z TFAEE = ol & A 58 A A2 18831 d el /A =

2t} 1883 o] Ho] w2, = 7Kthe Crown)= E3dAe gL e I ¢l
o], 1¥]a E5dA A BAAdEe AT 8 glo] 53 ¥y S o8& F AUTH
oy, o] A AR A AT ALEHM FHe} Aks P
FUTH10 18831 JHAM 2 =7H7E B/l 9] 55E A A8t
& ot A, AAEAE AR 78S Aes 22 A=E gk

E35|H Qolx A 2k H(Defence Contracts Act 1958)°] w2 = RFEA
(Secretary of State)S SJWHTF AlSF HX & QAR 7|& HHRO ALES AlkAV) o
, 7 =FY FFATE A3ALe}t AA g o gk A ko

)]
2R
AghS WA Fa T EFY LS AR A HEE & AT

E
N

rlr

ox
4o rlo
f

ox
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filo
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Al

ol

b
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kl
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L HE ABO| 2

(1) "ol wel

gTo] 19779 S Mol W2, Tk ATE S5 AR JB mE AR BoeR
B AHOE AL We AE Bele] 53 BHL ol§F 5 ATkssE). oI/
R lpe F9 A4/ Be B, Y ARG SAT, FYUSte 2FHA e

115) F7F AIRE 2l E5] AAler BEHE AZoM F= #HA2 FIHthe Crown)= G=2| &% 7|
(executive Government)2 2|o|st= Zdo| 1, wa2tM Z7+ AR = Zate| X[Alof| w2l =7+ 3 F /0|
M=ste AFR2lD sl sk "l gt (Pfizer Corp. v. Minister of Health (1965) R.P.C. 261 at 295, 301,
306).

116) Simon Thorley et al., Terrell on the Law of Patents, (2000, 5th ed.) 545%4. Dixon v. London Small
Arms Co. Ltd (1874) L.R. 10 Q.B. 130

117) Jeremy Brown et al., Report Q202, The impact of public health issues on exclusive patent rights (2008)
5%, https://www.aippi.org/download/comitees/202/GR202united_kingdom.pdf

118) William Cornish & David Llewelyn, Intellectual Property: Patents, Copyright,

Trade Marks and Allied Rights, fifth edition (2003)] page 295.
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T7MAME S HEA G AR FodE AS PAEIAY o F-E olgste H2 9
PN E Lettka s ThIg 9 By Alse2)xel =7F Aol ik s A
=, (i) =7FtHE (foreign defense)E 93l EFS FTFske A (A56(2)(a)=),
A ooFES ALksAY %ﬁ%}% ZA(A56(2)(b)=), (i) YA AR E o] &3}
AY Aibete A, 5 9o 554 (Secretary of State)©] 8310t BHES A
A(A56(2)(c)=), (iv) AR Fholy FHFTFAH e &5l 7]
A7 MAe 2 AFAE A g3ty A Bagh &
ZA(A59% A1) F7HAHFo £EHT
A71A FoT " Ase)Eze dA FAHLE H7F AT HLE dAHEA Ee
o= Folth, o W=, = 2] 54 8] 2% (National Health Service Act 1977: NHS)
A weo] A7 HHOR IAAEAA s FFte AE I ATl 2EHAT
a1 3k} 120)

(@) M= Abkgol el
G5 S5 Aeoxol W, SHWYS Az, AR, AR ok ALS, 7Y, 1
Bt YAE EHUA BB AR ALgol 7}
A

53 WY 92 S8 A0z

1o] w9} HakalA A5

=2

e

M

o i
(o]

juind

¢

Q
A
o
i

B Az, AR, F

1:] o
= g, 59 EE B3] FE ALY BEHel B 9ow 7}

fo Jo i Jm

%
= e HofS 9 A
Stk I8y 7t B (foreign defense) == 54 QJekEo] g HZHQA A=
o = Auje] Hof Fejo] AR AREo] hsdtth Hul o]9)o AR EE A EY
ekl A-gole 0wt B or R st =3 S5 MY e E Lyt
S5 e A4 74 a4 #HEE oud U I F Ut AHSE T
At

do] 558 F B okt $E57] Aol E FesuFA F B

AT ATU B, 9T S FUEH2HEPOY B2 EFol= HEuHt

o
ofo
rlo
J{m
Qb
o)

o

119) Pfizer Corp. v. Minister of Health [1965] R.P.C. 276
120) Ibid.
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5 2o HE AE M JHuret

7k ARE 9@ 53 WH e o] o] Assxel TFHA Wi AS
HAAE ol §o FAB FIE 252 AT YL LAY 3T £5W

= &3 AL =afuf g I3t
t}.121)
CF ZA
At AL o= 2 =7 AHEE @ AR AL A gole sld AR BATE
o2 7130 58130 AEE Tobe vt 2agithi ARUE d s AHgEt

A A3ARANA AR BRS FAF Fe T AR 7HS ES|AANA T A S
A A gl o] (as soon as practicable) & X & oF 3T}, ThE, o] FHI} &30 o] Hisl=
Aol BESHA fole Bk S5 BRVF U A At Alefol= Aok o]y
of sttty FetE = AFHANAAL] EAE DA Heoll= AgArt AR AT

FANA FASF e BE £Fo] Wol £H AntaL A1)

ot Ea=

HAgss #d8 42 37HA7F )l (1) SsdAelA AFshs
ASs@ZAPEARD A Ao 2y 71E, guk Ak o] &9 E4-(loss of

= =
manufacturing profit) A ]),124) (2) A3ZXHH LA AR ST T4 A A=A

Ae Bda AFetA] gotx F)oll gt A57(4)=, (3) F7F B A3 A5TAZ(°]
F7b BAdE St FRek Aok AZsdESd e ol V2= Ay
ats SslAATE BRastal e Alx vde . webA Alx AvlE 2R g2
EFAAE ASTAZR] WE F7F BAFE ATE F Yo Ass@)xed vE B

= AT7E 7 A1

BAEE ATsted sld FFFA0 AHoE Agsfof st 57+

} 5 (Ministry of Defense)Q! 7 -$-oll = &3] % & (Director of Patents)ol| Al A A=HS 3
ofF gt} B9} 55| AR} Atolol] BT thall FelE stA Xohe A5l

oL

121) Crown Proceeding Act 1947 s.21

122) Lionel Bently & Brad Sherman, Intellectual Property Law (3rd. edn., 2009) 582H.

123) C.I.P.A. Guide to the Patents Acts by the Chartered Institute of Patents Agents, Prepared by Alan W.
White (5th edn., 2001) 524,

124) Ibid 523™,

125) M|57AZ=+= 19884 tH oz £ FEI oo, Patchett's Patent #Z([1967] R.P.C. 237 (CA)|el dFE

474
a3 fls el x|

]]0
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oA BAEE Ao o9k =L A3 7] 7(UK Atomic Energy Authority)7} X -3k
S5l tsiM e Bdse =757 A4,

Of, AR

) AR G FAMARE % ESUge) A8Ql Aol SR
of vle] geolats A7} §l7) WEel AA AE ASteA Lle oth SaAA
b maael vl 9% ARe) olE s ®d A S 25 Ao YRE

oleo} 2t}

* Pfizer Copr. v. Minister of Health [1965] R.P.C. 276: = & 2] S A 8] 223 (NHS) A&
Ho] E3lde Aalste o 4FS ARA SAolA FHske W= =7F A
of st 2 Al
» [1967] F.S.R. 249; [1967] RP.C. 237: F7] #&# EFAES I HHE7} 1956
A~1964' F<¢F AFEZE 9o Tl EsdAE ARt 4% 2LE O gsis B
BERt AT Avar 3 Ak o] AL LHARLANA AT EHAE
 Dory v Sheffi eld Health Authority [1991] FSR 221: NHS 7] &4 &3] oS A}
&t A7 =7F ARl siEd it ol 2 Ak

.Ilm

4 g
Qe B S5y Al062o L& Ao o Sslunie] £ FHL 59
Mol T3 QIthh 19590 o] & AASATL AFAA SRR AR AL 7Y
=4 ¢ SR E

Stk QEL 19941 VT3 FAFF hol, EFHA
FHA G 0] 52 AT FALA(C1SLE AL FALA)E

8
kAl 7= FfstalaL, ol# ek oo 7lxste] dEE AYAE &8&aW e N

Ir
ol
o

_L
£
)
>
>
Zi
ﬂl

=
v
f
)
b
I
a
)
o
o

126) FMMERAR, HFFEOPH OGN RUGIRICET 2REARKES (2005) 98H.
127) #erEfR TTERARAEGRR [HB16k] ; ER  #8BE. 20014F) 248H.
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£ gRen o FEA FAAAAY AYE ATY = Aok Y= weiHY

AZ7HA B3 A, G, TR el BF 237(RUA 07, o] A 14
Aol A AT ANA, FHAND AY Ao AFH AdE =
T} 128)

e

5) ZZA

7t 24 7

Zg 2 A4FEH(Code de la propriete industrielle)ol] W2, A X = FFHEA o]

W Qo oste] A 93 (ex-officio) AAIE WE T 4 Ao WIEA 7=
| tistel= 320 HgelZ el Abgolv 3 AN AlAs7]
At Agol gste] HAAHAE HEE F AT (L613-19-1)

e Hl
o

A
e
2

(1) 2= 2A(Article 1L613-17)
* B oJokE, 5N s W FHo] BEFESAY 7HEo] HIAFHOE w2
75
* T B o] wistE WO R 5 E AMgSte AT
* 371 H APE 7)1 Bol oa B34 7 2 3 9 (anti-competitive practices)E BHE ¢
TTHEAS 98 desta S5dAe} Ut o] FAAA S A, BAF Z
o] @] o&f AAANAAR FHLE Lo13-17x0) BAH 240 we} 82 5359
g AAAA golA2E YFESF WHT F Aot
a) oeFE, o B5AH], A9 AL o54H, E JE A&
b) M2 34, H2lo] B3 AF 2 183 AFY Xﬂx—}*%
c) A Fgk W
2@ AN o] B o] 1157445l the tiA ol AV EFH AR AAHQA A5, A

128) L 2 E3H 20044 A= http://www.jpo.go.jp/shiryou/toushin/shingikai/pdf/strategy_wg10/file4.pdf; %0&9 &4
EWRA 7070 bPERICET2EFOH Y AICEET 2HEEHRRBEE, (20024) M3Z &=
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AQALAR A o] oFF ol9)e] W AN E S AANA T o2
1

(3) 2tKArticle L613-19, 20)

e BHE S5 8 AR
A3ALAAl 535 AHEEIA & Utk
< A

5o AA %

GAAAN Loi-1720 me 539 JAAA BY FEARE B
3 AALAE 2E RE AQAE AAALAF Gl E50] ALS
KeN

A= ATY F Ak Y AT AS /10 P BF AT 24

AN e Bl TR, AL oA, w5 Fe) 9o TAE U o
BAY F@e] 83 thatel AT =

Ae TeloF o TR o] AA flo] BE dA -l FA

slok @tk S8 A4} golAls AfAE Aol AL AT 5 gon, 93
£ 2% ool AL WEsfelof Fh. U} AL BED YFRE AL
A FER ARe 4PN 33 WD 5 Aok HAWA FHA, o2 EHAA, %
A 2fA Foldl Gl TSR] S3telo} Hh

ANDE FolpnA st AdAE AFAF WA, 71&

Zo|A e AAAZe] 1ee FPstelor Bk AN E 2
=50 71203} Welol ta oA WAL ol F uheew sto] AHA
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=t Ed=

_[N

AYA A HEF Bge EHNE AFT AAATF EHUANA AN RE A B
Aoz o) TofAth ANTRE BAR Fu NG AYALR G 5 o P
AE zbel Folz ARSE 2SSO Bk Fol7h o] FolAA YL A, 7Y

< Aot A1A HAdolA AAFATh(L613-17% E R613-24%)

Of, Ak

T HRE = A k3] A ROUSSEL UCLAF7} 7j3¢
s FARAE 2E g BF Atk ROUSSEL UCLAFAME A
A &3l RU 4869 AFEFE A YT 22~ HHFe Al%}%ﬂfr AR S
A7 =802 HAULS HR7E A A A (ex-officio license) A =5 AHEE 4 ATt
T ARYS, FEo] ZAAA B olH o] FATL AFS THA Al EFA8HA,

AR AAAN WHL o] Fol XA egteh1)

0:: rOl'
Lo
Ru)
Jo
Y
2
=
c
N
%
N
2

(3|

h=]
FAHF AT MyraidA A7 5313 FARAESE Y I Ae] & 7 BEAE
AASEHZ] Y3l 2004 & o) = AFAPAHEE L613-162F /MASI 7] &
= 0 §e HYoA A@AAAT} 7

6) =F

7t 2 7

359 53 A63xBHA Sy HE ARRS A Ut Al63x
£ x%3l= A17% ("CHAPTER 17 - THE CROWN")S A& AL&-3 A3 o), 1
d, AA 5, AR ARS ARk W&S A8 Aok 5 ESHe AR AHE o
Eo] AR EFE ZAR HES(acquire)dtA U132 EE E3 %% (assignment)!33)2]

129) James Packard Love, "Recent examples of the use of compulsory licenses on patents(KEl Research
Note 2007:2), , 8 March 2007 http://www.keionline.org/content/view/41/1

130) James Packard Love, 'Racist and Ignorant Reactions on Thailand Compulsory License, , The
Huffington Post, January 25, 2007.
http://www.huffingtonpost.com/james-love/racist-and-ignorant-react_b_39618.html

131) section 163 of the Patents Act 1990 - "Exploitation of inventions by Crown”
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dagol B 4 ARH S AT B SHAUNA TR A AHeo] G2 A
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(@) ME ALZ2 "o
TF SSHE AE ARG Helol oA AYHorE &
Aol QoA «“x A3 AF (proper provision)”ol H 23t 9= G383t 9lo] 1
o] 8-S YA E FYE Agsta Yot Ty o] FANE H
o=l = A 283 EFS TESIE = dAHS B2 Agdde
(AHog) $ds W2 il 93 EF9 g =7ke #v & 583t
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i) AN R BANAL A EEY BUNE TFAEF FASHL Yok

132) section 171 of the Patents Act 1990 - "Acquisition of inventions or patents by Commonwealth”

133) section 172 of the Patents Act 1990 - "Assignment of invention to Commonwealth”

134) section 162 of the Patents Act 1990 - "Commonwealth and State authorities”

135) Stack v Brisbane City Council (1994) 131 ALR 333 at 339. http://www.austlii.edu.au/cgi-bin/sinodisp/
au/cases/cth/FCA/1995/1427 .ntml

136) Advisory Council on Intellectual Property (ACIP), Australian Government. (2005). Review of Crown Use
Provisions for Patents and Designs. Retrieved October 12, 2009, from http://www.acip.gov.au/
library/review_of _Crown_Use_provisions.pdf.. 20%&

137) subsection 163(1) of the Patents Act.

138) subsection 163(3) of the Patents Act.
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139) paragraph 168(b) of the Patents Act.

140) section 167 of the Patents Act.

141) subsection 163(2) of the Patents Act.

142) section 161 of the Patents Act.

143) section 166 of the Patents Act.

144) X|H = Hel: odgk #Hel(Federal Court), == F(State) == F=F(Territory)2l CH ¥ & (Supreme Court).
ACIP (2005). 9%

145) section 165A of the Patents Act.

146) subsection 165(2) of the Patents Act.

147) section 169 of the Patents Act.
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&ol #3 ARE A Fsfof gt vrl, o] R} i F=o] sty o 339 o
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S5 Fol tid BAFe T3 ¥y Ago BH AL JEHOR B
3= (relevant authority)™ HE] A} Alo] <]
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148) Patents (World Trade Organization Amendments) Act 1994.
149) subsection 165A(2) of the Patents Act.

150) paragraph 169(2)(b) of the Patents Act.

151) section 164 of the Patents Act.

152) section 165 of the Patents Act.
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OF, At
(1) Stack v Brisbane City Council

B2l A2 3](Brisbane City Council; ©]3} BCC)= 1994 29 & wIzF 71
(Davies Shephard (Queensland) Pty Limited; ©]3} DSQ)S.EFE| 6579 A 7] =
HPE TRV E Aoke itk DSQ7F 3w e FEAE] 29 = & Wt 7
% (Davies Shephard Pty Ltd; ©]3} DS)°] T Z 0|l th BCCE ©] FEAZ7]IE vlEl
2H|Qle] 7HA o AA-Adste] 714 o = AR FS RUET AlFelAt. ol o
&l A1 G.S. Technology Pty Ltd (©]3} GS)&] ©]AFe]AF CEOR] A 2~} (George Stack)-
BCC, DSQ, DS7} #}419] A& 2l¢k(petty patent & 645740)2 a3ttt 245S
A7tk A MU BCC7F 9 MEC od FF-o 75& Fdste 7]dolH,
AR AMul 2 AlFE HHOE o] Fo|xl dolr, Y2z A A (tender)ol FEAF7
HF Foll 71 (&I, manifold)®] TS Z3sta YU, o] 192 AEALES
Falste= Aol EH T A WF BCCZF A A5d R 7oAl 539 A
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(2) General Steel Industries Inc. v. Commissioner for Railways (NSW)153)

General Steel Industries Inc.AH= New South Wales9] %7 Z(Commissioner of
Railways), A. E. Goodwind Ltd.A}, Tulloch Ltd. A7} General Steel Industries Inc.AF2] “7]
b 24 2 EE F Wl o] | (Railway Vehicle Body and Truck Central Bearing)” Zt7Zt
53515 st 7)AF AA o HolH & AXESE AS PR, AXE 31, AAE
ZHstAT L FAsH, FAE WMol 873t AT. o] ARQEA Al A&
19523 E31H o] A125%9F A132% (19907 E31H o Al16222F Al163x0l 212 4

e 28) 5 B0l BHE Aok GRS FAUL old] 05} BF AW
31X 9 (the High Court of Australia)< New South Wales 2 =% o] Ax} Ao FA|

].

ol

A& 39l BAY YAl T, AAHOE Y AL Bole DA 2He B

o]
7} New South Wales52] 7|53 2o JAASS 59, 9419 &%5S 7|4

)

153) General Steel Industries Inc v Commissioner for Railways (NSW) [1964] HCA 69: (1964) 112 CLR 125
(9 November 1964). Retrieved October 19, 2009, from http://www.austli.edu.au/au/cases/cth/HCA/1964/
69.html.
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o) RA9} | BES Ba| RE AUA BFo| ohd BF AWz BolaH, feiA
=35 Wl A}%OH feste] S5 9ol Qojof Hrir Aolthis

9] 1990 5312 20063 7bA F 13AHH A o] o] RolH ok, K AR}
HHg 2 F i}ﬂﬂﬂ-"/l dH A Qo= R xgo] o Hetke] W8S I
Z fFA8t Atk A HA 542 “Patents (World Trade Organization Amendments) Act
199470]) o]3)) o] FojHt}. o] AL Fal Al3=AF(EAE AHH o2 TF I
2 Agho] A HAeH, All65zA 13 (HAde] 7 Aol Al 1, A165x4]2%
of FHMANE A7 Al BAAEE AHE 2ol TFES HA) HA2H, Al165A%
(E3AA7E AR A& FAE Mo 83T Ayt A EHAT. F AR TS
“Patents Amendment (Innovation Patents) Act 2000”°] &3] o] FAF Tt o] =4-& F3i
A A169ZA1E 0] FH(ESAATE Mol AR AHES AdsE AES a4 st=HA
AL EH = A4S mtordS F4)% a1, Al169F A4 (innovation patent®] 7 -9-ol] &
JHA F& Agole S8 Mo AF AHgS HddalE A 23T Aol

A)o] A=A

A7|H F=5 AHJ_% T 1990 S3Re] AldE F, SF= WTO 7Hd <

| & F 2 A
Ofﬂ TF 1990 535 % }% A 239 78 =42 A W3 T
= Folth. H-5F FTAS} gh-m ] FTAS 53] #4d 2&o] AY Fdsth= S 1
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154) ACIP (2005). 9%
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Article 31 Other Use Without Authorization of the Right Holder

Where the law of a Member allows for other usel55) of the subject matter of a patent

without the authorization of the right holder, including use by the government or third

parties authorized by the government, the following provisions shall be respected:

(b)

(h)

such use may only be permitted if, prior to such use, the proposed user has made
efforts to obtain authorization from the right holder on reasonable commercial terms
and conditions and that such efforts have not been successful within a reasonable

period of time. This requirement may be waived by a Member in the case of a

national emergency or other circumstances of extreme urgency or in cases of public

noncommercial use. In situations of national emergency or other circumstances of
extreme urgency, the right holder shall, nevertheless, be notified as soon as

reasonably practicable. In the case of public non-commercial use, where the

government or contractor, without making a patent search, knows or has

demonstrable grounds to know that a valid patent is or will be used by or for the

government, the right holder shall be informed promptly;

the right holder shall be paid adequate remuneration in the circumstances of each

case, taking into account the economic value of the authorization;

155) "Other use” refers to use other than that allowed under Article 30.
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Article 44 Injunctions

2.

Notwithstanding the other provisions of this Part and provided that the provisions of
Part II specifically addressing use by governments, or by third parties authorized by
a government, without the authorization of the right holder are complied with,
Members may limit the remedies available against such use to payment of
remuneration in accordance with subparagraph (h) of Article 31. In other cases, the
remedies under this Part shall apply or, where these remedies are inconsistent with a

Member’s law, declaratory judgments and adequate compensation shall be available.

156) (Remark7) "ct2 ALE"2 HM30Zol wat 5| == A 0l2(2 AHES A& ot
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SHA] Al HAAA o Hag AT Fsla QoIS

EY2 J@A A1z J AABoA FALAANAE Foste 210 S AdH R 4
A= 871 "4l (grounds approach)d, HAPAAIE Fo& @12 A T BQ
St Axd 2T G A= 27 W (condition approach)’} T H3IF T 1)=& vl %
g A ETIES 8 WAE TS, €49 84S AYS oju g FFeAE F
ALANE BE 7 JUEF ste S Aok ol vl MExLS =20 BAE F
ZAeted, ojw gl o] frofl Yttt AALAAE B F Aoy W= Aol AAA
A Foo 21& v dAS A Fo o AASIE SRt WA S T8 2
o EY2 FAE A31xE ME=o AFo] MY Eo] FALAE T5d A5 wt

ATk ,

A= 5 MEF dFo] ulg FAHSAT EA, FALA Hs 2148 IAHT F

T FAROE o' 91& A EAL AJAE A3H|7F ul§- o] H .60 AR

157) RSt @79 S 2 HEA 7|=ol tisiAet M=o

158) ERIA A HM31=2o ZHAA ™ol ofs) OIEHP ‘e ol e HJe ol ‘B2E g’
T AQLCH E5| HE AIE EX |01| s ZAPZ|2Y, 23 e & 271 =2 Eo cfsf HF7t
Efelel E5{ete| MEE o] =AISHX| &£ 0| & APRC’* st AstS JIXIEE StEfe o=
1} o|Zdof ditistE €&, %E?j.@ Atolel CH&lo| %'915}(%% B8, “Z1EMR TRIPS #)xE’, 19994,
2T A FExE, 147-148H). ¥ ™ E M3I=E EH, 5 Aol ofs| oj=el FZo| ol
ZEE Auetn gorg = Adch

159) ZAM = TWTO®H o &Mut M 4, GATS, TRIPs, DSU; &AM & THAL 414-418H &=,

160) E& B8, TS =3 TRIPs & - Detailed Analysis of the TRIPs; €27|H&=x=8 19994 145-146
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161) Jerome H. Reichman, Catherine Hasenzahl Non-voluntary Licensing of Patented Inventions: Historical
Perspective, Legal Framework under TRIPs, and an Overview of the Practice in Canada and the
United States of America, UNCTAD/ICTSD, 20024, 10™ &=

162) Each member has the right to grant compulsory licenses and the freedom to determine the grounds
upon which such licesnes are granted

163) 07| M ‘et ZArAMAZE E5{2y g 0| Bstad= AJt HFof ZHAUAE HFst= HRE HXoE
St= LHEAMAE TEiCh E‘!ﬁ B M3TEe ‘MR A2 olxfe HF HEAIF Hegly| o
UAE FESH7| s ‘dut ZHAMAZ ESHS ALSICL

164) UNCTAD-ICTSD, TRIPS and Development: Resource Book (2005) 471™ (=X (public) At22 HE Al
g1 3 FHo| AMES 25 Zoetes He onjgtn F).

165) Michael Blakeney, Trade Related Aspects of Intellectual Property Rights: A Concise Guide to the
TRIPS Agreement (1996) 91,

166) Carlos Correa, Trade Related Aspects of Intellectual Property Rights: A Commentary on the TRIPS
Agreement (2007) 316H.

167) 51 ‘TRIPs 7d SHAXIZE’ 132H; 2, IMAHTAMAY (20014) 2690 ==, stH EFA
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(b) A2&). E=Z FF AL Agole S EAE vE & Bavt gloke ol 84
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E5| A7 HAET] dfol, AH AFEE 2% 5<% (authorization) A x}7F H . Q §ltt.
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W4 A31E@ A4To] G29 FY EE Ak} o] oste] Ex HRE 9
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A olF7F A= AFole ol EAAANA A& (promptly) F A3l oF 2Tt

(4) & Aol tigh Ss{dRtel =X

0
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168) Correa 2007, el = 3179,

169) Jayashree Watal, Intellectual Property Rights in the WTO and Developing Countries (2001) 328%.

170) Cynthia M. Ho, Current Controversies Concerning Patent Rights and Public Health in a World of
International Norms, in Patent Law and Theory: A Handbook of Contemporary Research (Toshiko
Takenaka edn., 2008) 6920 .

171) Michael Blakeney, Trade Related Aspects of Intellectual Property Rights: A Concise Guide to the
TRIPS Agreement (1996) 92%; Medury B. Rao, Understanding TRIPS: Managing Knowledge in
Developing Countries (2003) 181H.

172) 7Y, &5/ ™ FH XM AAY (1995) 250M; =A== =M X A LAY (2001) 286H; Nuno Pires
de Carvalho, The TRIPS Regime of Patent (2002) 336H™.
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187) Article 30 (Exceptions to Rights Conferred) Members may provide limited exceptions to the exclusive
rights conferred by a patent, provided that such exceptions do not unreasonably conflict with a normal
exploitation of the patent and do not unreasonably prejudice the legitimate interests of the patent
owner, taking account of the legitimate interests of third parties.

188) http://www.wto.org/english/tratop_e/trips_e/factsheet_pharm02_e.htm

189) § 271.(e)(1) It shall not be an act of infringement to make, use, offer to sell, or sell within the United
States or import into the United States a patented invention (other than a new animal drug or
veterinary biological product (as those terms are used in the Federal Food, Drug, and Cosmetic Act
and the Act of March 4, 1913) which is primarily manufactured using recombinant DNA, recombinant
RNA, hybridoma technology, or other processes involving site specific genetic manipulation technigues)
solely for uses reasonably related to the development and submission of information under a Federal
law which regulates the manufacture, use, or sale of drugs or veterinary biological products.
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use” Article 10.6. Conducting the necessary studies and trials with a view to the application of
paragraphs 1, 2, 3 and 4 and the consequential practical requirements shall not be regarded as
contrary to patent rights or to supplementary protection certificates for medicinal products.” (07| A4
medicinal product= °|tEZS st 2 27|7|= old).

192) An act which, apart from this subsection, would constitute an infringement of a patent for an invention
shall not do so if () it consists of: (i) (i) an act done in conducting a study, test or trial which is
necessary for and conducted with a view to the application of paragraphs 1 to 5 of Article 13 of
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which is required for the purpose of the application of those paragraphs

193) TGl Paris, 3rd Chamber, 2nd Section, 12 October 2001

194) TGl Paris, 3rd Chamber, 2nd Section, 25 January 2002, P.I.B.D. IIl.747
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