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8) ACLU v. Miller, 977 F. Supp. 1228 (N.D. GA) (1997)

9 MeclIntyre v. Ohio Campaign Commission, 514 U.S. 334, 115 S.Ct. 1511
(1995).

10) JoJ Q& No person shall write, print, post, or distribute ... any ... form of general
publication which is designed to ... promote the adoption or defeat of any issue ...
unless there appears on such form of publication in a conspicuous place or is
contained within said statement the name and residence ... [of] the person who
issues, makes, or is responsible therefore.
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12) Brown v. Socialist Workers 74 Campaign Commission (Ohio), 459 U.S. 87, 103
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AAAZ 710a AT L7 A el ),

13) o]9lo|% wmrAdR o] Y EE HEsh A9 v Tl Watchtower Bible
& Tract Society of New York, Inc. v. Village of Stratton, 536 U.S. 150, 153
(2002) (ordinance requiring permit for door-to-door advocacy unconstitutional “not
only as it applies to religious proselytizing, but also to anonymous political speech
and the distribution of handbills”); Buckley v. American Constitutional Law Found.,
525 U.S. 182, 200 (1999) (holding unconstitutional a state statute requiring initiative
petitioners to wear identification badges); Talley v. California, 362 U.S. 60, 65
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14) Verizon Internet Services, Inc., Subpoena Enforcement Matter, 240 F.Supp.2d 24
(D.D.C. 2003); In re Verizon Internet Services, Inc., Subpoena Enforcement Matter,
257 F.Supp.2d 244, 2003 WL 1946489 (D.D.C. Apr. 24, 2003)

15) Hernandez v. Superintendent, 800 F Supp 1344 (E.D. Va. 1992); State v. Miller,
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<Abstract>

Unconstitutionality of Internet Real Name System
42)

Park Kyung Sin*

Korea's Law Regarding Promotion of Use of Information
Communication Network and Protection of Information has
implemented a mandatory limited identity verification
system on the internet in order to provide deterrence
against illegal contents or abusive remarks which can spread
very quickly and broadly on the internet. However, this
system is unconstitutional for the following reasons. Firstly,
in other countries, one's right to advocate his or views
anonymously and thereby without fear of the authorities'
oppression or social prejudices has been protected as a core
part of freedom of speech, which is also protected under
Article 21 of the Korean Constitution. The mandatory
identity verification system also imposes a legal obligation
(to verify their identities) on people for the sole reason that
they engage in on-line writing, and thereby directly
contradicts the mandate that one should not be penalized
for exercising a right guaranteed by the Constitution
(namely, freedom of speech). It imposes the obligation
regardless of the contents or any incidental effects of the

writing, and therefore lacks any justification either as a

* Associate Professor, Korea University Law School
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content regulation or a time, place or manner regulation. It
provides for a penalty against the act of on-line writing
pure and simple and is therefore unconstitutional.

Secondly, the very obligation imposed on and thereby
penalizing the person about to exercise the free speech right
is an obligation to disclose one's identity. One's identity is
private information until it is voluntarily disclosed by the
owner of that identity and is therefore entitled to freedom
from wunreasonable search and seizure. In other words,
compulsory  disclosure of one's identity verification
information is constitutionally permitted only upon the
showing of probable cause. Now, Korea's mandatory
identity verification system requires verification from all
writings even the ones that have no likelihood of carrying
an illegal content. Therefore, it violates Article 17 Freedom
of Private Life.

Thirdly, the identity verification requirement constitutes a
discriminatory measure applied only against the internet and
not against any other medium, and therefore discriminates
against those intending to communicate through the
internet. Fourthly, there seem to be no public necessities
that justify the infringement on the basic rights discussed
above. Supporters of the mandatory identity verification
system point to facilitating the track-down of the authors of
illegal content and deterring illegal content as the main
justifications. However, the names and resident registration

numbers, which are currently used as identity verification
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information, are used frequently for various other purposes
and therefore obtainable by a non-frivolous number of
people, who masquerade on-line as the holders of the
names and numbers. Therefore, a proper track-down of the
authors of illegal content inevitably requires IP-tracking, and
therefore is not made easier by the system requiring
registration of the identity verification information. Also, the
system may appear to suppress illegal content but it also
suppresses legal content, the authors of which may censor
themselves from posting even legal content in fear of
retaliation or prejudices, resulting in an unconstitutional
'chilling' effect.

Fifthly, the mandatory identity verification system results
in accumulation of resident registration numbers coupled
with names, which is exposed to the continuing risk of
mass-scale leakages, which in turn makes possible massive
identity thefts, which will then increase the posting of
illegal content and abusive remarks, the goal that the
system has tried to fight against. Sixthly, the system
interferes with a proper accountability regime in the
cyberspace, which can be made possible only by allowing
all participants to comment on others freely and therefore
anonymously as in the case of eBay. Seventhly and finally,
Korea's real name system is particularly infringing upon
people's freedom from unreasonable search and seizure. The
identity verification information thus collected can be

obtained by law enforcement authorities without warrant



SIEL ATAS AT 45
and without notification to the owners of that information.
Key Words: Freedom of Expression, Internet Real Name

System, Limited Identity Verification System,
Right of Privacy, Search and Seizure by Warrant
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