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24) 17 U.S.C. Sec. 512. Limitations on liability relating to material online [DMCA Safe Harbor
provisions]< %2>
* (c) Information Residing on Systems or Networks At Direction of Users. -

* (1) In general. - A service provider shall not be liable for monetary relief, or, except as provided
in subsection (j), for injunctive or other equitable relief, for infringement of copyright by reason
of the storage at the direction of a user of material that resides on a system or network controlled
or operated by or for the service provider, if the service provider -

*(A)
* (i) does not have actual knowledge that the material or an activity using the material on
the system or network is infringing;
* (i) in the absence of such actual knowledge, is not aware of facts or circumstances from
which infringing activity is apparent; or
* (iii) upon obtaining such knowledge or awareness, acts expeditiously to remove, or disable
access to, the material;
* (B) does not receive a financial benefit directly attributable to the infringing activity, in a
case in which the service provider has the right and ability to control such activity; and
* (C) upon notification of claimed infringement as described in paragraph (3), responds
expeditiously to remove, or disable access to, the material that is claimed to be infringing
or to be the subject of infringing activity.

* (2) Designated agent. - The limitations on liability established in this subsection apply to a
service provider only if the service provider has designated an agent to receive notifications
of claimed infringement described in paragraph (3), by making available through its service,
including on its website in a location accessible to the public, and by providing to the Copyright
Office, substantially the following information:

* (A) the name, address, phone number, and electronic mail address of the agent.

* (B) other contact information which the Register of Copyrights may deem appropriate. The
Register of Copyrights shall maintain a current directory of agents available to the public
for inspection, including through the Internet, in both electronic and hard copy formats, and
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may require payment of a fee by service providers to cover the costs of maintaining the
directory.

* (3) Elements of notification. -

* (A) To be effective under this subsection, a notification of claimed infringement must be
a written communication provided to the designated agent of a service provider that includes
substantially the following:

* (i) A physical or electronic signature of a person authorized to act on behalf of the owner
of an exclusive right that is allegedly infringed.

* (ii) Identification of the copyrighted work claimed to have been infringed, or, if multiple
copyrighted works at a single online site are covered by a single notification, a representative
list of such works at that site.

* (iii) Identification of the material that is claimed to be infringing or to be the subject
of infringing activity and that is to be removed or access to which is to be disabled,
and information reasonably sufficient to permit the service provider to locate the material.

* (iv) Information reasonably sufficient to permit the service provider to contact the
complaining party, such as an address, telephone number, and, if available, an electronic
mail address at which the complaining party may be contacted.

* (v) A statement that the complaining party has a good faith belief that use of the material
in the manner complained of is not authorized by the copyright owner, its agent, or the
law.

* (vi) A statement that the information in the notification is accurate, and under penalty
of perjury, that the complaining party is authorized to act on behalf of the owner of an
exclusive right that is allegedly infringed.

* (B
* (i) Subject to clause (ii), a notification from a copyright owner or from a person authorized

to act on behalf of the copyright owner that fails to comply substantially with the provisions
of subparagraph (A) shall not be considered under paragraph (1)(A) in determining whether
a service provider has actual knowledge or is aware of facts or circumstances from which
infringing activity is apparent.

* (i) In a case in which the notification that is provided to the service provider’s designated
agent fails to comply substantially with all the provisions of subparagraph (A) but
substantially complies with clauses (ii), (iii), and (iv) of subparagraph (A), clause (i) of
this subparagraph applies only if the service provider promptly attempts to contact the
person making the notification or takes other reasonable steps to assist in the receipt of
notification that substantially complies with all the provisions of subparagraph (A). <%2F>

* (2) Replacement of Removed or Disabled Material and Limitation on Other Liability. -

* (1) No liability for taking down generally. - Subject to paragraph (2), a service provider shall
not be liable to any person for any claim based on the service provider’s good faith disabling
of access to, or removal of, material or activity claimed to be infringing or based on facts
or circumstances from which infringing activity is apparent, regardless of whether the material
or activity is ultimately determined to be infringing.

* (2) Exception. - Paragraph (1) shall not apply with respect to material residing at the direction
of a subscriber of the service provider on a system or network controlled or operated by or
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for the service provider that is removed, or to which access is disabled by the service provider,
pursuant to a notice provided under subsection (c)(1)(C), unless the service provider -

* (A) takes reasonable steps promptly to notify the subscriber that it has removed or disabled
access to the material;

* (B) upon receipt of a counter notification described in paragraph (3), promptly provides the
person who provided the notification under subsection (c)(1)(C) with a copy of the counter
notification, and informs that person that it will replace the removed material or cease disabling
access to it in 10 business days; and

* (C) replaces the removed material and ceases disabling access to it not less than 10, nor
more than 14, business days following receipt of the counter notice, unless its designated
agent first receives notice from the person who submitted the notification under subsection
(c)(1)(C) that such person has filed an action seeking a court order to restrain the subscriber
from engaging in infringing activity relating to the material on the service provider’s system
or network.

* (3) Contents of counter notification. - To be effective under this subsection, a counter notification
must be a written communication provided to the service provider’s designated agent that
includes substantially the following:

* (A) A physical or electronic signature of the subscriber.

* (B) Identification of the material that has been removed or to which access has been disabled
and the location at which the material appeared before it was removed or access to it was
disabled.

* (C) A statement under penalty of perjury that the subscriber has a good faith belief that
the material was removed or disabled as a result of mistake or misidentification of the material
to be removed or disabled.

* (D) The subscriber’s name, address, and telephone number, and a statement that the subscriber
consents to the jurisdiction of Federal District Court for the judicial district in which the
address is located, or if the subscriber’s address is outside of the United States, for any
judicial district in which the service provider may be found, and that the subscriber will
accept service of process from the person who provided notification under subsection (c)(1)(C)
or an agent of such person.

* (4) Limitation on other liability. - A service provider’s compliance with paragraph (2) shall
not subject the service provider to liability for copyright infringement with respect to the material
identified in the notice provided under subsection (c)(1)(C).
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DMCA A|512% (@) (1) A service provider shall not be liable... for
infringement of copyright by reason of the storage at the direction of a user of
material that resides on a system or network controlled or operated by or for
the service provider, if the service provider -
© (A <5
+ (B) <F>

* (C) upon notification of claimed infringement as described in paragraph
(3), responds expeditiously to remove, or disable access to, the material
that is claimed to be infringing or to be the subject of infringing activity.
<5E>

(@) (4) Limitation on other liability. - A service provider's compliance with
paragraph (2) [5-¥=*]] shall not subject the service provider to liability for

copyright infringement with respect to the material identified in the notice

provided under subsection (c)(1)(C).
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DMCA A|512% (c) (1) A service provider shall not be liable... for
infringement of copyright by reason of the storage at the direction of a user of

material that resides on a system or network controlled or operated by or for
the service provider, if the service provider -
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© (A <TEF>
« (B) <z=>
* (C) upon notification of claimed infringement as described in paragraph
(3), responds expeditiously to remove, or disable access to, the material
that is claimed to be infringing or to be the subject of infringing activity.
<ZFE>
(@) (4) Limitation on other liability. - A service provider's compliance with
paragraph (2) [5-¥=*]] shall not subject the service provider to liability for

copyright infringement with respect to the material identified in the notice
provided under subsection (c)(1)(C).
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Abstract

Unconstitutionality of Korea's Temporary
Blinds on Internet - "Thou Shall Not Speak
for 30 days What Others Do Not Like”

Park, Kyung-Sin

Article 44-2 Paragraphs 1, 2 and 4 of the Act Regarding Promotion of Use of
Information Communication Network and Protection of Information (“Network
Act") require the service provider to delete any content that "infringes upon
another's rights" upon request of the victim or at least take a "temporarily
measure™ it if it is "difficult to judge on whether it infringes upon the rights. .
or if "a dispute is anticipated.” A "temporary measure” here means a measure
to block access to the content and the law requires the period of the measure
to be 30 days or less.

It may be contested whether the abatement obligation applies only to those
contents that actually injures others or all the contents upon which someone
makes a claim of being injured. However, even if the abatement obligation
legally applies only to actual injury, the service providers as a matter of fact
must abate whenever upon request or must risk being found wrong by courts
and therefore liable (strictly) as a contributor to the unlawful content.

Furthermore, Paragraph 4 of the aforesaid article requires a temporary
measure in event that it is difficult to judge on the fact of injury. Now, both
conditions, namely, "when it is difficult to judge" and "when a dispute is
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anticipated” include when the content is later found not to injure another
person or simply when there is no actual injury. Therefore, if there is a claim
of injury, the law requires at minimum a temporary measure.

Of course, Paragraph 4 itself says "the service provider may take a
temporary measure” as if it is optional. However, the full sentences of Article
1 and Article 2 should be read together. Paragraphs 1 and 2 require certain
abatement measures from the service provider in event that there is an injury
and someone requests an abatement measure. Paragraph 4 says that, “in spite
of* such request, the service provider may take a temporary measure if and
when it is "difficult to judge on whether it infringes upon the rights. . or if "a
dispute is anticipated.” In other words, in other circumstances, the request for
abatement should trigger abatement but when it is difficult to judge and a
dispute is anticipated, the same request for abatement triggers only a
"temporary measure." "May take a temporary measure” means "may take a
temporary measure instead of deleting” and does not mean "may do nothing."

One may argue that the failure to 'blind' constitutes a violation only for the
contents with actual injury. In other words, as long as the content is in the
end non-injuring, there is no ISP liability for not 'blinding." However, in view
of the legislative intent behind this particular provision, it must be interpreted
to impose a blinding obligation whenever ‘difficult to judge' or ‘anticipating a
dispute’ regardless of whether the content is later found to be unlawful or not.
Even if not, again, the service provider cannot predict with accuracy what
courts may do and cannot risk being strictly liable for making a false judgment
just as the service provider cannot under Paragraphs 1 and 2. The final
analysis is that the aforesaid provisions require the service providers to take a
"temporary measure” against any content that a person requests abatement on.

True, Paragraph 6 referring to 'exemption from or reduction of liability in
event of compliance with the aforesaid duties’ makes a feeble attempt to turn
the provisions into an exemption provision like the notice-and-takedown of the
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Digital Millenium Copyright Act or even that of Korea's own Copyright Act
Article 103.  However, exemption there is not mandatory on the courts
deciding on the ISP liability. In fact, none of the service providers interpret
Article 44-2 as an exemption. All of them interpret it as an obligation.

In the end, the total result of the aforesaid provisions is that "Thou Shall Not
Publish What Others Dislike or Risk Being Abated For a While! The
Constitution does not authorize abating a speech not violating others' rights.
The aforeaid provisions require even lawful contents to be abated for a while
and therefore are unconstitutional.

Of course, under the current statutory scheme, the blinding can be between
just above zero and 30 days. Daum set it at the maximum of 30 days while
Naver set it at the period lasting until the publisher request reposting. Naver's
system looks a lot like the notice-and-takedown without mandatory exemption.
However, the statute is requiring even Naver to take down what is clearly
lawful at least once. The rule "Thou Shall Say Twice What Others Dislike" is

equally unconstitutional.



